ROBERT A. CARO

June 8, 2003

Senaror Trent Lo, Charrman

Senaror Chnstopher J. Dodd, Ranking Member
Senate Commimee on Bules and Administration
305 Russ=)] Senate Offhce Building

Unitess Stazes Senare

Washingron, D.C. 20510

Dear Senators Lott 2nd Dodd:

Severa! members of the Senate have asked me whether my research an che history of the
Senarc shieds light on the current dehat2 over the rols of the Senate with respect to
President Bush's judical nominabons.

Defining the nghr of extended dehate is always tricky. If it is being nsed agamst you, itis a
vicous weapon of obsmiction, whose use in a dernocracy is unconsaonable, If it is you
who 1s using that Weapan, it is a great one to have in your arsenal.

Mauny tmes in Amencs’s history, the rnght of extended debate has bean used to defend
causes with which I profonndly disagree. In Master of the Senare, I toed to show how it
was 2 lastresort, bur very eTectve, bamer thrown up in the mosl ignoble of cairses: the
contnuaion of racal segreganan.

Nonethcless, grear care shouid be takern in placing new restrictions on that right
Scnators who arc considerning doing so should understand that chey will be =king a st=p
that has significant implications for the balance of powers created under the Consumgion,
and alse for another very fundamental concern in a democracy: the balance between

majonty and minority nghts,

The wrting: of the framers of the Constitufion make clear thar Senaors, whether acting
alone or in concert with hike-minded collcagues, are ennted to use whatever means the
Senate rules provide 1o vigorously contest a President’s assertion of authority with which
they strongly disagree. Onc could say, in fact, thal under the findamental concept of the
Senats as envisioned by the founding [athers, it is not merely the nght, but the duty of
Senators to do thay, no mamer how popular the President or how strongly the pubhic
opinion polis of the morrent suppor the President’s stand on the issue involved.

I said in Chapter 1 of Master of the Scnare that
... ir: creating the new nakion, its Founding Fathers, the Framers of its Constitution,
mave its legslature ... not ouly its own powers, specified and sweeping ... but also
powers designed o make the Congress independent of the Prasident and to
restrzin and act #s 2 check on his authority, [including] power to zpprove his
appointments, even the appoiniments he made within his own Adminstrafian. ...
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And the most potent of these restraining powers the Framers gave (o the Senats,
... The power w approve Presidential appointnents was given to the Senate alons;
a Presiden: could nominate and appoint ambassadors, Supreme Court Justices,
and other officers of the United Starcs, but only “with rthe Advice and Consent of
the Senate.™

I also pointed out that “the Framers wanted o check and restrain not only the people’s
rulers,” bur also the possibility that the majonity will would be used, in Madison’s words,
“to oppress the munonty.” The Framers, he suid, eseblished the Senate as the body “first
o protect the people against their rulers; secondly to protect the people against the
transient impression: into which they themselves might be led. ... The use of the Senate
1s 1o consisSt in its proceading with more coolness, with more system, and with more
wisdorm, than the popular branch.” The Constitutenal Convention adopted the two-
House Congress with almost no dissenL

To give the Senare strong protections from transient public passions or executive pressure,
the Convennon kept the Scnate small so that it would have, again in Madison’s words, less
propensity “lo yield to the impulse of sudden and viclent passions, and to be seduced by
factous leaders into intemperzafe and permicious resolutons.” To make the Senate more
stable, 5 keep 1L “Arm.” and  “io ipsure their mdependency” [Edmund Randalph], the
Framers gave Senators terms three nmes as long as House members and half again 2s long
zs the PresidenCs. As a final Jayer of arrnor, anly cne<hird of the Senate would be elecsad
SVETY TWG Yeuars, 5o that the Senste would change only gradually over bme.

Ae [ wrole, since the power of the President and the power of the people would be very
strong under the Constunen, “1o enable the Senate (o siand against thesz powers - 1o
stand against them for centuries to come - the Tamers of the Consttution made the
Senate very strong.”

I have pointed oul that one of the first acts of the Senate was 1o wnite the 1789 statinte
semng up the federal judiciary system. Sixtzen years Jater, the Senate was called upon o
preserve and prolect the independence of thal system by standing up to Thormnas Jeffersan,
2 popular President wath 2 majority in both Houses. Jefferson wanted the Senate o help
fum ult the Supreme Court in his own directior:, by conviding Justice Samuel Chase after
the Housc had impeached him on a party-line vote. Jeferson had more than enough of
his own party membere in the Senate o convict Chase, but enough Senators from both
parties voted against the President to sustain the independence of the Judigary from the
Execubve. As vour colicague Senator Byrd said some two centuries later, “The Senale
excrased in that fine moment of drama the kind of independence, impantiality, fairness
and courage that, from lime to Gme over the years. it has hrought ro bear on the great
issues of the countsy.® The independent Scnate had vindicated the Framers’ hope thar it
would staryd against the \yranny of presidential power and the ndes of public opinion.

The Founders, in their wisdom, also gave the Senare the power to estzblish for @self the
rules governing exercse of its powers. Unlike the unwicldy House, which had to adopt
rules char inhibited debare, the Senate berzme the tue deliberative body that the Framers
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had envisioned by maintaining the abihity of its members to debate as lang as necessary to
rcach ajustresult For more than a century, the Senate required unanimous agresment to
close off debate. The udoption of Rule XXII in 1917 allowed a two-thirds clorure vote on
“measures,” but nommations were not brought under the nile unal1945.

In shorm, two cemuries of fasiory rebut any suggesnon that either the language or the mtemt
of the Constimeaan prohibits or counsels against the use of extended debate (o resist
Prasidental authorty. To the contrary, the ration’s Founders depended on the Senate’s
rmernbers to stand up to a popular and powerful President. In the case of judigal
appommeents, the Founders spedfically mandaied the Scnate 1o play an active role,
providing both advice and consent to the President. That shared authority was basic to the
balance of powers among the brunches.

Swrendening such authonty is not something which shouid be done just because of 2
Senator’s point of view on the pardeular issue of the moment — because much more than
the particular issue is involved. What if a Senator — lel us say a senator from a small-
population state without any other means of defense — votes to suppaort a new limitation oo
debate today? What will lic do in somne future yeéar when he is uyingiostopa bl ora
nominaton that a bare majonity of the Senate supperts, but that he and 40 colleagues
believe will be termibly detrimental o their states or to the nalion — 2n acton that he feels 2
few members of the senale may change their view abour if only he has enough time to
explain the full consequences 1o them and to the puble? Wha will he feel when he
suddenly realizes that his right to hold the senate floor against that action has been so
greaty reduced that the bare majonty can silence him before he is finished making bis
caze? What will he do when he realizes that, wathout the nght of ¢xtended debate, his
cause 15 wlornately heipless?

I am not arempting to s2y tiat the right of cxended debale should not be modified. Iam,
hawever, allempting to say as strongly as [ can, that in cansidering any modificanon
Senators should realize that they are dealing not with the particular dispute of the moment,
but with the fundamental charzaier of the Senate of the United stares, and with the deeper
1ssue of the balance between mayority and munorty nghts.

As 1 told a group of Senarors last month, you need only look at what happened when the

Senate gradually stutendered more and more of its power over international affairs o
leamn the lesson that once you surrender power, you never 2ot It back

Paspectiully,

Fooka V22. Cars

Robert A, Caro




